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Roman Prekop | Peter Petho

Opening Statements at
Evidentiary Hearings

Abstract | This article addresses opening
Statements  at  evidentiary  hearings  in
international arbitration. The authors consider
opening statements to be crucial in helping
arbitrators understand the case and in
establishing the credibility of counsel. They argue
that despite the lack of comprehensive regulation
at an international level, counsel should bear
in mind potential restrictions on the content of
opening statements under rules governing the
counsels’ profession and the law governing the
arbitral proceedings, such as the US trial system
restrictions. In addition, and irrespective of the
applicability of these potential restrictions, the
authors claim that the opening statement should
not create improper expectations in the tribunal.
On this basis, the authors recommend how to
structure and present an effective and fair opening
statement. The authors acknowledge that counsel’s
failure to follow mandatory restrictions — let alone
recommendations — would unlikely undermine
the award. Nonetheless, the authors conclude that
counsels may severely damage their credibility
and, as a result, the entire case, by presenting the
opening statement inappropriately.

Key words:

opening statement |
hearing I rule against
argument | closing
argument | case theme |
storytelling I presentation
techniques.
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I. Introduction

7.01. “You never get a second chance to make a first impression.*

7.02. The opening statement is usually counsel’s first oral argument
presenting relevant facts and applicable law.? In international
arbitration, the primary purpose of an opening statement is to
help arbitrators understand the core issues and leave them with
the impression that the party has a strong case.

7.03. At the beginning of an evidentiary hearing, the arbitral tribunal
and the arbitrators are mentally fresh and eager to understand the
case.? Therefore, opening statements are of critical importance
for the outcome of the case. In particular, the following three
basic goals can be achieved by an effective opening statement: (i)
provide a roadmap of the case so that the tribunal understands
the core issues, (ii) provide key background information to
enable the tribunal to understand the case specifics, such as
technical matters, and (iii) engage and persuade the tribunal by
a convincing story.*

7.04. In addition, through providing an effective opening statement,
counsel allows the arbitral tribunal to better understand
expected witness testimonies and other evidence. After opening
statements, the case usually unfolds by calling witnesses and
presenting other evidence - not necessarily in an organized
manner. Therefore, without having outlined the party’s case,
counsel runs the risk that the arbitral tribunal may overlook
important evidentiary information provided in piecemeal.

7.05. Also, opening statements create a first impression that counts
disproportionately. According to the primacy principle, most
people develop first impressions within a few minutes of
speaking or listening to someone.” For example, a US study
found that 80% of lay jurors form opinions based on opening
statements and do not change those opinions after hearing the
evidence.® The primacy principle also applies in arbitration,
albeit arguably to a lesser extent, because arbitrators often are
seasoned attorneys who are more likely to reach conclusions

! Advertising slogan. Author is not known.

2 2 GARY BORN, INTERNATIONAL COMMERCIAL ARBITRATION, the Netherlands: Kluwer Law
International 2294 (2014).

3 Doak Bishop, Advocacy in International Commercial Arbitration from the U.S. Perspective, available at:
http://www.kslaw.com/library/pdf/bishop1.pdf (accessed on 31 March 2016).

4 Ibid.

®  Douglass Noland, Ten Points in Making an Effective Opening Statement, available at: https://www.
justice.org/sections/newsletters/articles/ten-points-making-effective-opening-statement (accessed on 31
March 2016).

°  Ibid.
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only after having listened to all of the evidence.” Nevertheless,
first impressions count.®

7.06. Finally, counsel should seek to establish credibility with the
tribunal through the opening statement.

7.07. Having in mind these introductory remarks, the following
Sections focus on the regulatory framework of opening
statements (Section II) and recommend how to structure and
present an effective opening statement (Sections III and IV).

II. Regulatory framework

II.1. International Level

7.08. Arbitration rules. The procedure of an international arbitration
is regulated by rules of the arbitration institutions such as
HKIAC,? ICC,! LCIA," SCC"? or SIAC.!® However, these rules
typically do not address the issue of opening statements.

7.09. Soft-Law instruments. There are also soft-law instruments
providing guidance regarding the conduct of an international
arbitration such as the IBA Guidelines on Party Representation
in International Arbitration. However, there is no soft-law
addressing the permitted (or recommended) content of opening
statements. For instance, the UNCITRAL Notes on Organizing
Arbitral Proceedings merely acknowledge that the arbitral
tribunal may use its discretion to determine whether opening
statements are heard, the level of their detail and the sequence
of their presentation.'*

7.10. Procedural orders. In practice, arbitral tribunals address
opening statements in procedural orders. The procedural order
typically covers basic issues such as the length and sequence
of the opening statements and use of demonstrative exhibits.
However, it is not common for tribunals to instruct the parties
on the content of an opening statement.

7.11. Professional rules. Opening statements may be subject to rules
governing the counsel’s profession. For example, in the United
States, under Rule 3.4(e) of the Model Rules of Professional

7 Doak Bishop, supra note 3.

8 Ibid.

°  Hong Kong International Arbitration Centre Administered Arbitration Rules effective from 1 November
2013.

10 Rules of Arbitration of the International Chamber of Commerce effective from 1 January 2012.

' Arbitration Rules of the London Court of International Arbitration effective from 1 October 2014.

2 Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce effective from
1 January 2010.

3 Arbitration Rules of the Singapore International Arbitration Centre effective from 1 April 2013.

14 Paragraph 80 of the UNCITRAL Notes on Organizing Arbitral Proceedings.
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7.12.

7.13.

7.14.

7.15.

Conduct, a lawyer shall not ‘in trial, allude to any matter that the
lawyer does not reasonably believe is relevant or that will not be
supported by admissible evidence, assert personal knowledge
of facts in issue except when testifying as a witness, or state a
personal opinion as to the justness of a cause, the credibility of a
witness, the culpability of a civil litigant or the guilt or innocence
of an accused [...]!

Similarly, under Rules 19 and 21(d) of the Malaysian Legal
Profession Practice and Etiquette Rules 1976: ‘[iln opening
a case, an advocate and solicitor shall not refer to any facts
in the case which he is not in a position to prove’ and ‘[i]t is
improper for an advocate and solicitor to mislead his opponent
by concealing or withholding in his opening speech positions
upon which he intends to rely’

Lex arbitri. The content of opening statements may also be
restricted by the law governing the arbitral proceedings (lex
arbitri). We address some of these restrictions under one of the
most developed court systems famous for treating advocacy as
an art, the US trial system.

II.2. 'The United States Trial System

Golden rule. In the US trial system, opening statements are
subject to numerous restrictions, the violation of which may
even lead to a mistrial.”® The majority of these restrictions
are legally based in the ‘Golden Rule’ governing the counsels’
profession provided in Rule 3.4(e) of the Model Rules of
Professional Conduct (cited above) and applicable case law.

Examples of the Golden Rule restrictions on opening
statements. On the basis of the Golden Rule, US courts
have held that trial counsel is prevented from, for example,
(i) discussing facts which will not be called into evidence, (ii)
presenting counsel’s personal opinion, (iii) putting counsel’s
integrity in issue by making promises that cannot be honored
or by attempting to put the credibility of opposing counsel
into consideration, (iv) discussing trial strategy, for instance,
by disclosing reasons for counsel’s own tactics or commenting
on the opposing counsel’s tactics, (v) blaming the respondent
for not admitting liability even though the facts may seem to
be straightforward, (vi) appealing to emotions and irrelevant
considerations, (vii) commenting on the law in too much detail
(although speaking of relevant legal issues is permitted), (viii)

> James Fireman, Avoiding a Mistrial in Opening and Closing Statements, available at: http://www.
firemanlawyers.com/Articles/articles_james_al.pdf (accessed on 31 March 2016).
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mentioning insurance coverage, or (ix) mentioning a previous
trial.'®

7.16. Rule against argument. US courts have also held that
restrictions on opening statements in trials also include the
‘rule against argument. The rule against argument requires
that counsel limits opening statement to addressing what the
evidence will show and, at the same time, prevents counsel from
arguing in opening statement."”

7.17. The US Supreme Court described the rule against argument as
follows:

‘[a]ln opening statement has a narrow purpose and
scope. It is to state what evidence will be presented,
to make it easier for the jurors to understand what
is to follow, and to relate parts of the evidence
and testimony to the whole; it is not an occasion
for argument. To make statements which will not
or cannot be supported by proof is, if it relates
to significant elements of the case, professional
misconduct. Moreover, it is fundamentally unfair
to an opposing party to allow an attorney, with the
standing and prestige inherent in being an officer
of the court, to present to the jury statements not
susceptible of proof but intended to influence the
jury in reaching its verdict.'®

7.18. Put simply, the rule against argument serves to avoid the
negative impact of leaving the jurors with improper, unfair first
impressions.

7.19. Therefore, opening statements of US trial lawyers usually
include phrases such as ‘Ms. Smith will testify that [...]’ or ‘the
evidence will show that [...].*

7.20.  The rule against argument does not, however, prevent counsel
from presenting facts persuasively. Rather, the opening
statement should present the facts as persuasively as possible.”
This, however, may lead to problems in distinguishing arguments
from factual statements.

7.21. As a general principle, impermissible argument occurs when
counsel explicitly suggests the conclusion that should be drawn

o Ibid.

7 JoHN COOLEY & STEVEN LUBET, ARBITRATION ADVOCACY, the United States of America: National
Institute for Trial Advocacy 114 (2003).

18 James Fireman, supra note 15.

United States Courts: Differences Between Opening Statements & Closing Arguments, available
at: http://www.uscourts.gov/about-federal-courts/educational-resources/about-educational-outreach/
activity-resources/differences (accessed on 31 March 2016).

0 Jbid.

19
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7.22.

7.23.

7.24.

7.25.

7.26.

from the facts.?” The US Supreme Court held that ‘[a]n opening
address has the purpose of providing an outline for jurors to
understand what is going to be presented to them so that they
can make decisions. It is not a time to put a spin on the evidence
telling the jurors how they should interpret the evidence?
Plainly stated, while a remark that ‘Ms. Smith will testify that
[...] would be permissible, a statement to the jury that ‘after you
have heard Ms. Smith’s convincing testimony, you will inevitably
conclude that [...]" would constitute impermissible argument.
Arguments are only permitted in closing arguments.”® Closing
arguments are, however, also subject to certain restrictions,
the violation of which may also result in mistrial or reversal
of a jury verdict by a trial or appellate court. For instance, in
Baptist Hospital v. Rawson, the District Court of Appeal of the
State of Florida held that the respondent’s counsel made several
‘egregious’ comments which required the court to reverse
the judgment and remand for a new trial** Such comments
included, in particular, a comment that the claimant’s personnel
were ‘idiots’” and that the claimant’s case was insulting to the
jury’s intelligence.

In practice, there is usually no ‘bright line’ for distinguishing
‘arguments’ from ‘persuasive presentation of facts. In addition,
most judges reportedly allow counsel to state the position or
a compelling theme as a short argument before they start
sustaining objections of the opposing counsel.® In any event,
‘argument’ is a relative concept and its interpretation always
depends on the judge’s discretion.?

Implications for international arbitration. Arguably, even if
not expressly provided for in any institutional arbitration rules,
soft-law, professional conduct rules or lex arbitri, the opening
statement should not be unfair. We argue that for counsels not
to lose credibility in international arbitration procedure, they
should not engage in creating improper expectations and leaving
the tribunal with an unfair and unfounded first impression.

In particular, by presenting the case inappropriately, counsel may
severely damage their or their client’s credibility and, as a result,
the entire case. The international arbitration counsel should
carefully prepare their opening statements so that they do not

21 JoHN COOLEY & STEVEN LUBET, supra note 17, at 114.

James Fireman, supra note 15.

% United States Courts, supra note 19.

% Baptist Hospital v. Rawson, 674 So.2d 777 (Fla. 1st DCA 1996).

*  Mark Drummond, Is It Opening Statement or Opening Argument? available at: https://apps.
americanbar.org/litigation/litigationnews/2007/november/1107_article_opening.html (accessed on 31
March 2016).

% JoHN COOLEY & STEVEN LUBET, supra note 17, at 114.
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(i) ‘over-argue’ the opening statement, (ii) discuss disputed facts
which will not be called into evidence, (iii) present personal
opinions, (iv) put their or the opposing counsel’s integrity in
issue nor (v) appeal to emotions and irrelevant considerations.

7.27. On the other hand, it is difficult to imagine that a counsel’s
failure to follow any mandatorily applicable or recommendable
restrictions on opening statements could leave the tribunal’s
award open to a setting aside procedure. The arbitrators are
not, typically, akin to a lay jury. The risk that an improper
oral presentation will unduly influence the arbitrator when
deliberating over an award is rather moot. Therefore, in general,
an award rendered in arbitration involving an improper opening
statement will be hardly viewed as a fundamental breach of due
process necessitating a court’s set-aside decision.

III. Structure of an Opening Statement

7.28. An opening statement may be structured in several ways. The
proper structure depends on the case specifics. Nonetheless,
practitioners seem to agree that an effective opening statement
should include: (i) a brief introduction of the counsel and parties,
(ii) the case theme, (iii) a summary of the case and identification
of the most critical issues, (iv) a detailed presentation of the
facts with a brief statement of the applicable law, (v) comments
on the opposing party’s case, and (vi) a summary of the case and
relief sought.

II1.1. Introduction

7.29. Although there is no universally applicable recommendation,
counsels should first greet the arbitral tribunal and briefly
introduce themselves in one sentence.” It is not necessary
for counsels to state their position in a law firm or expand on
experience. Counsel should then introduce the client and party-
representatives attending the hearing (if any). Finally, counsel
should briefly introduce the opposing party to allow the tribunal
to understand the parties’ positions and backgrounds.

% Certain practitioners recommend that counsel start with a case theme in order to grab the decision-

makers’ attention immediately (See for instance, Elliott Wilcox, Punch Your Jurors in the Mouth During
Opening Statement, available at: http://www.trialtheater.com/opening-statement/opening-statement-
punch-your-jurors.htm (accessed on 31 March 2016).
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II1.2. Case Theme

7.30. The case theme is a short, simple concept capturing the entire
case.”® A powerful case theme should not exceed two or three
sentences and should be stated in simple language, easy to
remember, favorable to the client and consistent with universal
concepts of fairness.”

7.31. The case theme is claimed to be crucial in jury trials. It is
extremely important because it aims to give the jurors a ‘lens’
through which they will view the evidence.*® It can be said that
‘[a]ny information that is consistent with the adopted theme
is easily remembered and information not consistent with the
theme is forgotten or disregarded.®

7.32. Case themes are also important in international arbitration.
As Doak Bishop, a US arbitration practitioner, notes, although
arbitrators are detail-oriented professionals who are more likely
to be persuaded by specific facts than generalized statements,
the case themes may be significant for linking the case to values
and, as such, case themes should not be neglected.*

7.33. In practice, creating a powerful case theme may be difficult.
Yet, counsel should not hesitate to invest time in developing a
case theme as it could provide an advantage over the opposing
counsel who fails to develop a compelling theme.*® Case theme
inspiration can be found in well-known quotations, movies,
or advertisings, but also through ordinary concepts that
involve life’s values, such as fairness, hard work, good over evil,
weak over strong, justice, etc.** Counsel may be rewarded for
developing a strong case theme in the event an tribunal adopts
the case theme and assesses the entire case in that light.

III.3. Summary and Critical Issues

7.34.  After presenting the case theme, counsel should briefly describe
the overall theory of the case and identify the most critical issues
that the tribunal must decide.

7.35. Counsel must be absolutely clear in presenting the theory of
the case.® To do so, counsel should briefly answer the following

% JoHN COOLEY & STEVEN LUBET, supra note 17, at 116 and 117.

#  Douglass Noland, supra note 5.

3 Eliott Wilcox, Million Dollar Case Themes That You Can Steal, available at: http://trialtheater.com/
general-trial-strategies/million-dollar-jury-trial-case-themes-you-can-steal/ (accessed on 31 March 2016).
3 Douglass Noland, supra note 5.

3 Doak Bishop, supra note 3.

3 Eliott Wilcox, supra note 30.

*  Douglass Noland, supra note 5.

3% ANTONIN SCALIA & BRYAN GARNER, MAKING YOUR CASE: THE ART OF PERSUADING JUDGES, the
United States of America: Thomson/West 155 (2008).
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fundamental questions: What happened? Why did it happen?
Why does all this make sense?*

7.36. A clear case theory will enable counsel to identify key factual and
legal issues. In general, written submissions submitted before
evidentiary hearings are not limited only to the most critical
issues of the case. Therefore, the opening statement should be
limited only to those key issues because an effective summary
of the case and identification of most critical issues enables the
tribunal to understand the core dispute and focus on the most
important facts and legal issues during the evidentiary hearing.

II1.4. Facts and Applicable Law

7.37. After summarizing the case and outlining the most crucial
issues, counsel should proceed to outlining the relevant facts. If
necessary, counsel should also briefly point out the applicable law
but only to the extent necessary for the tribunal to understand
the importance of facts.*”

7.38. In general, counsels should only state facts that they will
support with evidence and which they believe to be true and
admissible.®® For example, under Clause 9 of the IBA Guidelines
on Party Representation in International Arbitration, counsel
‘should not make any knowingly false submission of fact to the
Arbitral Tribunal

7.39. Similarly, counsels should not submit legal arguments which
they do not believe to be plausible. For instance, Rule 3.3 of the
US Model Rules of Professional Conduct provides that a lawyer
shall not ‘make a false statement of fact or law to a tribunal or
fail to correct a false statement of material fact or law previously
made to the tribunal by the lawyer’

Czech (& Central European) Yearbook of Arbitration”

111.4.1 Presenting a Convincing Story

7.40. Counsel should present the facts as a compelling story fitting
into the case theme (see above). Explaining and arguing is not as
persuasive as effective storytelling.*

7.41. The story should be brief and interesting and normally follow
events in chronological order rather than describing the
testimony of each witness.* As Douglass Noland, a US trial
lawyer, notes, ‘[a] cold listing of facts to which each witness

% JoHN COOLEY & STEVEN LUBET, supra note 17, at 116.

3 Ibid.,at 116 and 117.

3 Ibid., at 116.

Douglass Noland, supra note 5.

4 BRYAN GARNER, THE WINNING ORAL ARGUMENT, the United States of America: Thomson West 30
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7.42.

7.43.

7.44.

7.45.

7.46.

will testify fails to persuade! In addition, the witness-by-
witness approach is not only unpersuasive but also boring.*
Noland claims that ‘[i]t is common that when people receive
unconnected facts or information, they become anxious and
soon stop listening’** Chronological organization helps keep the
story dynamic.*®

The story must be to the point — counsel should not discuss
irrelevant or non-essential facts.* Irrelevant or non-essential
facts may not only distract the arbitrators’ attention from crucial
issues, but also imply that the case is weak and that counsel is
attempting to hide this by expanding on irrelevant matters.*

It is held that the story should start strong - reiterating that the
principle of primacy is of key importance in effective advocacy.*
Therefore, counsel should start with facts that are critical for the
story and have the largest impact on the tribunal.*’

In the middle, counsel should expand on the party’s story. In
order to make the story more convincing, counsel should support
the facts by quoting the precise language of key documents and
testimony. For instance, when dealing with a contractual claim,
counsel should specifically refer to the relevant provision, quote
it and explain why it supports the party’s position. According to
Bishop, ‘[t]he more specific and concrete the evidence, the more
persuasive it will be*® To be persuasive, counsel should show,
not only tell.* Also, if there are undisputed facts or evidence in
the party’s favor, counsel should clearly communicate this to the
tribunal.®

Counsel should also bear in mind that good storytelling is often
accompanied by visual aids, such as pictures, charts, diagrams,
power-point presentations, etc.”! The saying ‘a picture is worth
a thousand words’ also applies in opening statements. Visual
aids may also be extremely useful when discussing complex
technical issues.*

On the other hand, counsel should be careful not to use too
many aids as this may confuse the tribunal. In addition, if counsel
decides to use a visual aid, they must pay special attention to

41" JoHN COOLEY & STEVEN LUBET, supra note 17, at 117.

a2

Douglass Noland, supra note 5.

4 JoHN COOLEY & STEVEN LUBET, supra note 17, at 117.
“ Ibid., at 117.
4 Ibid., at 117.

46

Douglass Noland, supra note 5.

4 JoHN COOLEY & STEVEN LUBET, supra note 17, at 116.

48

Doak Bishop, supra note 3.
4 Ibid.

% JoHN COOLEY & STEVEN LUBET, supra note 17, at 117.
°1 2 GARY BORN, INTERNATIONAL COMMERCIAL ARBITRATION, supra note 1, at 2295.

o
2

Doak Bishop, supra note 3.
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7.47.

7.48.

7.49.

7.50.

potential typographical errors to avoid undue embarrassment.
In any event, using visual aids should be consulted with the
arbitral tribunal and opposing party before the evidentiary
hearing in order to avoid objections and the resulting delays.

In the middle of the opening statement, counsel should also
address ‘bad facts’ and weaknesses of the case.”® It is naive to
expect the arbitrators to believe the case does not have any
weaknesses. As David Robbins, a US arbitration practitioner,
notes, ‘[e]very case has weaknesses because every case is a
reflection of life and [...] [s]lam dunks are usually reserved for
basketball courts, not arbitration hearings’**

Therefore, when preparing an opening statement, counsel
should answer the following two questions: What do I hate
about this case? What scares me the most about this case?®®

If counsel does not address the weaknesses of the case,
opposing counsel certainly will. Additionally, failing to address
case weakness affords opposing counsel the opportunity to
not only exaggerate the weaknesses, but also to present the
weakness in such a way so as to suggest the opposing counsel
is hiding important information from the tribunal.*® However,
if counsels honestly reveal the unfavorable facts upfront; yet
counters by explaining why there are more compelling facts in
the clients’ favor (a process sometimes referred to as ‘drawing
the sting’), counsels may not only enhance their credibility, but
might also mitigate the potential excess damage resulting from
opposing counsel’s persuasive (initial) presentation of the case’s
weaknesses.

Finally, the story should end as it began — powerfully, by hitting
the case theme and stressing the case highlights. The purpose
is to make the tribunal accept the case theme and remember
the most important facts in the party’s favor.”” In this respect,
counsel cannot avoid being repetitive. However, when effective,
there is a good reason for doing so.

53

54

55

56

57

BRYAN GARNER, supra note 40, at 143.

David Robbins, The Opening Statements and Summations That Arbitrators Want to Hear, Summer 2002
PIABAR Journal 3 (2002).

Eliott Wilcox, Why Should You Win This Jury Trial?, available at: http://trialtheater.com/general-trial-
strategies/strengths/ (accessed on 31 March 2016).

Ibid.

Douglass Noland, supra note 5.
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I11.4.2.Risks of Overselling the Case

7.51. Counsel should strike a fair balance between presenting a
convincing story and overselling the case.

7.52.  Counsel should particularly avoid overselling the case by giving
promises they may have difficulty honoring.” In general, there is
nothing wrong with making promises in an opening statement.*
However, if counsels make promise during opening statement,
they need to keep their word.®® Otherwise, counsel runs the risk
of losing credibility in the tribunal’s eyes.*!

7.53. In addition, failing to honor promises made in the opening
statement may result in the unnecessary losing of the case.
In particular, counsel may create an image of a bulletproof
case when trying to persuade the tribunal during the opening
statement, yet fail to substantiate such assertions during the
evidentiary hearing. In such case, there is a risk that the tribunal
will assess the case under the higher standard set by the counsel.
As a result, counsels may (unnecessarily) lose the case by failing
to satisfy the ‘bulletproof” bar that counsels set for themselves.®

7.54. Counsel should keep in mind the golden rule that less is
sometimes more. For instance, remaining silent about an
important fact during the opening statement may make the
arbitrators feel that they revealed such fact during the hearing
themselves and, therefore, it is more likely that they will
remember that very specific fact.®® Accordingly, it is usually
recommended to undersell the case in an opening statement
and, during the evidentiary hearing. Let the tribunal find out
that the case is stronger than it thought it would be during the
opening statement.**

III.5. Comments on the Opposing Party’s Case

7.55.  After having presented her own case, counsel should rebut the
opposing party’s case. The rebuttal must be brief — counsel should
particularly avoid discussing details of the opposing party’s
case.® The rebuttal must also be firm and straightforward.®®

5% Ibid.

% Eliott Wilcox, Keeping your opening statement promises, available at: http://trialtheater.com/trial-
skills/opening-statement/keeping-your-opening-statement-promises/ (accessed on 31 March 2016).

©  Ibid.

¢ Douglass Noland, supra note 5.

¢ Eliott Wilcox, Are you promising too much in your opening statement?, available at: http://www.
trialtheater.com/articles/promise.htm (accessed on 31 March 2016).

% David Robbins, supra note 54, at 4.

o Eliott Wilcox, supra note 62.

%  JoHN COOLEY & STEVEN LUBET, supra note 17, at 118 and 119.

% Jbid., at 118 and 119.
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7.57.

7.58.

7.59.

7.60.

7.61.

However, counsel must not mock the opposing party’s case.
This may severely undermine the counsel’s credibility.

The claimant’s counsel should anticipate the respondent’s
opening statement. Usually, the claimant’s counsel will rely on
the respondent’s written submissions. Subject to the tribunal’s
approval, the claimant’s counsel may also reserve some time for
a reply to address unexpected statements of the respondent’s
opening.

The respondent’s counsels have the advantage of hearing the
claimant’s opening statement before delivering their own
opening. In particular, the respondent’s counsel may refer the
tribunal to specific facts and stress that the claimant’s counsel
omitted them. On the other hand, this requires that the
respondent’s counsels carefully listen to the claimant’s opening
statement and be sufficiently flexible to adjust their own
statement, if necessary.

III.6. Summary and Relief Sought

After having rebutted the opposing party’s case, counsels should
summarize the reasons their case should succeed. This includes
a brief summary of the most important facts and applicable law.
Counsel should also note the standard of proof and the required
burden of proof.®” Opening statement should be concluded with
a clear and comprehensive statement of the relief sought.®®

IV. General Presentation Techniques for
Opening Statements

We have addressed some of the specific presentation techniques
above, for instance, those relating to creating a convincing story.
In this Section, we outline presentation techniques that apply
throughout the entire opening statement.

Focus on the case. Successful opening statements focus
the tribunal’s attention on the party’s case, not on counsel’s
performance. According to Piero Calamandrei, ‘[i]f a judge
forgets a lawyer’s face and his name, his voice and his gestures,
and still remembers the arguments which, coming forth from
that nameless toga, won the case — that man is a great lawyer’®
Subtle presentation. Opening statements should be presented
subtly, although with confidence. Calamandrei explains that

& Ibid., at 120.

68
69

(2008).

ANTONIN SCALIA & BRYAN GARNER, supra note 35, at 156.
P1ERO CALAMANDREIL EULOGY OF JUDGES, the United States of America: The Lawbook Exchange 15
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7.62.

7.63.

7.64.

7.65.

7.66.

7.67.

7.68.

7.69.

‘[a] lawyer should be able to suggest the arguments which will
win his case so subtly to the judge that the latter believes he has
thought of them himself’”°

Reading. Counsels should not read the opening statement.”
They should look the arbitrators in their eyes and, if necessary,
occasionally look into a bullet-point outline of the opening
statement. Looking in the arbitrators’ eyes creates the desired
connection with counsel.”

Speakingstyle. Counsel should speak naturally and comfortably.
Not too fast, not too slow, not too loudly, or too quietly.” The
counsels’ speaking style must demonstrate that they are calm
and trustworthy.”

Mastering the use of the pause. Although usually undervalued,
a pause serves many purposes. In particular, a pause can
emphasize an immediately following sentence.”

Voice development. It is ideal to develop a clear, strong,
pleasant and low-range voice.”® High pitched voices, although
natural, may not only imply stress, but also irritate a listener.”
Avoiding speech tics. Counsel should practice to purge their
speech of ‘ums; ‘ers; and ‘ahs’”®

Avoiding distracting gestures. Counsel should stand (or
sit) straight. A tribunal may be distracted or even annoyed by
counsel who is swaying, putting her glasses on and off or using
hand gestures.”

V. Conclusion

Opening statements are an important feature of evidentiary
hearing. They not only provide arbitrators a roadmap to the case,
but also give counsel the opportunity to present a convincing
case and establish credibility with the arbitral tribunal. This
opportunity should not be wasted.

In practice, arbitral tribunals deal with opening statements
in procedural orders on a case by case basis. However, the
tribunal’s instructions are normally limited to whether the
opening statements are heard or submitted in writing, their
length and sequence of their presentation, including whether

7 Ibid., at 16.

7l ANTONIN SCALIA & BRYAN GARNER, supra note 35, at 181.
72 ANTONIN SCALIA & BRYAN GARNER, supra note 35, at 178.
73 BRYAN GARNER, supra note 40, at 25.

7 BRYAN GARNER, supra note 40, at 101.

7> ANTONIN SCALIA & BRYAN GARNER, supra note 35, at 146.
76 BRYAN GARNER, supra note 40, at 17 and 20.

77 BRYAN GARNER, supra note 40, at 20.

78 BRYAN GARNER, supra note 40, at 23.

7 ANTONIN SCALIA & BRYAN GARNER, supra note 35, at 183.
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7.70.

7.71.

7.72.

the claimant is entitled to present a reply statement to the
respondent’s opening. Procedural orders, arbitration rules and
soft-law instruments usually provide no or very little guidance
on opening statements.

Certain restrictions on the content of opening statements
may result from rules governing the counsel’s profession and
the law governing the arbitral proceedings. For example, the
United States trial system, a system with a highly developed art
of advocacy, includes numerous restrictions, the violation of
which may even lead to a mistrial. These US court trial system
restrictions are based on generally applicable requirements of
fair and due process. In this light, we recommend to respect
certain due process aspects of the US court trial practice also
in international arbitration outside of the US. In particular,
counsels should exercise caution to not ‘over-argue’ the opening
statement, discuss disputed facts which will not be called
into evidence, present counsel’s personal opinion, put their
own or the opposing counsel’s integrity in issue and appeal to
emotions and irrelevant considerations. We argue that although
it is difficult to imagine that a counsels’ failure to follow these
restrictions could undermine the tribunal’s award, counsels may
severely damage their credibility and, as a result, the entire case,
by presenting it inappropriately.

In practice, there is no wuniversally applicable opening
statement structure. Nonetheless, practitioners seem to
agree that an effective opening statement should include (i) a
brief introduction of the counsel and parties, (ii) case theme,
i.e. a short, simple, easy to remember and client-favorable
embodiment of the case consistent with universal concepts of
fairness, (iii) summary of the case and identification of most
critical issues, (iv) detailed presentation of facts formulated as
a compelling (but not overstated), to the point and interesting
story in chronological order, and, if necessary, a brief statement
of applicable law, (v) comments on the opposing party’s case
and (vi) clear and comprehensive summary and relief sought.
International arbitration counsel should also be mindful of
general presentation techniques of oral advocacy and give
particular care to case focus. In particular, counsel should not
read the statement but should look into the arbitrators’ eyes,
while presenting opening statement subtly, yet confidently.
Delivering an effective opening statement is a true art and its
mastery requires hard work and experience. Those that work
hard in developing the opening statement may be rewarded not
only by an eagerly listening tribunal, but also by the satisfaction
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of having contributed towards seeking to convince the tribunal
to rule in their client’s favor.

Summaries

DEU

CZE

[Eroffnungsplddoyers in Schiedsverfahren)

Dieser Beitrag befasst sich mit den Eriffuungsplidoyers, die
im Rahmen von internationalen Schiedsverfahren gehalten
werden. Laut den Autoren spielen diese eine Schliisselrolle,
wenn es darum geht, den Schiedsrichtern zu einem Verstindnis
des zur Verhandlung anstehenden Falls zu verhelfen und sich
als Rechtsvertreter der jeweiligen Partei Vertrauenswiirdigkeit
zu verschaffen. Die These der Autoren lautet wie folgt: selbst
wenn auf internationaler Ebene keine umfassenden Regelungen
in diesem Bereich vorhanden sind, sollten die Parteienvertreter
etwaige inhaltliche Beschrdnkungen im Auge behalten, wie sie
gemdfS den nationalen Standesvorschriften und dem nationalen
Recht zur Schiedsgerichtsbarkeit fiir das Eréffuungsplidoyer
gegeben sind — so z. B. Beschrdnkungen, die sich aus den
Prozessvorschriften in den USA ergeben. Selbst wenn man die
Anwendbarkeit derartiger Beschrdnkungen einmal dahingestellt
sein ldsst, soll das Eroffnungsplidoyer dariiber hinaus, will
man den Ratschldgen der Autoren dieses Beitrags folgen, keine
unangemessenen Erwartungen auf Seiten des Schiedstribunals
wecken. Vor diesem Hintergrund geben die Autoren Empfehlungen
ab, wie ein wirkungsvolles und faires Eréffuungsplidoyer gestaltet
und vorgetragen werden sollte. Die Autoren konzedieren, dass
der Schiedsspruch wahrscheinlich auch dann nicht in Zweifel
zu ziehen ist, wenn die vorgeschriebenen Beschrdnkungen vom
Parteienvertreter nicht eingehalten werden sollten — von den o.
g Empfehlungen ganz zu schweigen. Dennoch lautet das Fazit
der Autoren dahingehend, dass der Parteienvertreter seiner
Glaubwiirdigkeit (und damit dem gesamten Fall) grundlegend
schaden diirfte, falls er beim Vortrag seines Erdffnungsplidoyers
den Grundsatz der VerhdltnismdfSigkeit aufSer Acht ldsst.

[Zahajovaci piednesy stran pyi projedndvdni sporii]

Tento clanek se zabyvd zahajovacimi prednesy stran pri
projedndvdni sporiti v mezindrodnim rozhodcim  Fizeni.
Komentdtori povazuji zahajovaci prednesy za klicové pro
pomoc rozhodciim pochopit spor a divéryhodnost procesnich
zdstupcu. Tito komentdtori tvrdi, Ze i pres nedostatek komplexni
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POL

FRA

RUS

regulace na mezindrodni tirovni by zdstupci méli pamatovat
na moznd omezeni obsahu vvodnich prednesii podle pravidel
upravujicich profesni standardy zdstupcii a prdava vztahujici
se na rozhodci rizeni, jako napriklad omezeni podle soudniho
systému USA. Navic a bez ohledu na pouZitelnost téchto
omezeni, komentdtori tvrdi, zZe zahajovaci pirednes by nemél
vytvdret neprimérend ocekdvdani na strané rozhodcich sendtii.
Ve svétle toho komentdtori doporucuji koncipovat a prezentovat
efektivni a férovy uvodni prednes. Komentdtori uzndvaji, ze
nedodrZeni povinnych omezeni ze strany zdstupce - nemluvé o
doporucenich - pravdépodobné nezpochybni rozhodci ndlez.
Komentdtori viak uzaviraji, Ze zdstupce miize zdsadné poskodit
svou diuvéryhodnost a v diisledku toho i celou svou prezentaci
sporu tim, Ze povede sviij tivodni prednes nepriméreneé.

[Mowy otwierajgce posiedzenie]

Autorzy uwazajg, Ze mowy otwierajgce sq kluczem do lepszego
zrozumienia sprawy przez sedziow arbitrazowych oraz do
uwiarygodnienia przedstawicieli stron. Ich zdaniem mowa
otwierajgca nie powinna stwarzac nieuzasadnionych oczekiwan
po stronie trybunatu, stgd autorzy zalecajg przygotowywanie i
wyglaszanie efektywnej, rzetelnej mowy, tak aby przedstawiciele
stron nie nadszarpneli swej wiarygodnosci i w efekcie —
wiarygodnosci calej sprawy.

[Les discours introductifs a l'occasion des audiences)

Le discours introductif est un élément clé de la procédure
darbitrage, qui aide les arbitres a comprendre laffaire et les
avocats a démontrer leur crédibilité. Ce discours ne devrait
pas susciter des attentes démesurées de la part du tribunal.
Ainsi, il convient de présenter un discours efficace et juste, ne
compromettant pas la crédibilité des avocats, ce qui pourrait
avoir un impact négatif sur toute laffaire.

[BcmynumeavHubre peuu Ha 3dce0aHUsIX]

ABMOpbL paccMampuBarm BCHynumeAbHble peyu 3a KAIOYeBble
0N NOMOUWLU apOumpam NOHSMb 0eA0 U HOAYHUMDL 00Bepue
npedocmasumedreti. OHy ymsepmoarm, 4mo BCHYNUmeibHble
peHu He O0AMHDL CO30ABAMb He0OOCHOBAHHVIE OMUOAHUS CO
cmoponvt TpubyHaia u npu smom pekoMeHOYIm co30amb U
npedocmasumb 3P eKmuUBHYI0 1 CHPABEOAUBYIO peHb, 015 1020,
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4moObL NpedCmAaBumery He NOBPeOULU CBOI 00CHOBEPHOCHIb U
cAe00BameAbHO Bce 0eAo.

ESP  [Discursos de apertura en las sesiones)

Los autores consideran los discursos de apertura actos clave
para facilitar a los drbitros la comprension del caso y obtener
la credibilidad de los representantes. Sostienen que el discurso
de apertura no deberia crear expectativas inadecuadas en el
tribunaly, por ello, recomiendan redactar y presentar un discurso
eficiente y justo, de modo que los representantes no perjudiquen
su credibilidad y, por consiguiente, todo el caso.
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